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QUESTION PRESENTED 

After the termination of a spendthrift trust, is the 
corpus of the trust subject to assignment by the beneficiary 
of the trust, where the trust provisions do not manifest any 
intention on the part of the creator of the trust to con¬ 
tinue the spendthrift trust provisions in force and effect 
after the termination of the trust but manifest a contrary 
intention by providing that when the beneficiary reaches 
the age of twenty-eight years the trust shall terminate and 
the corpus of the trust shall be paid over to the beneficiary 
“absolutely, free, clear and discharged from the pro¬ 
visions” of the trust? 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 13,133 


HARRY KELLEY, AppeUcmt, 

v. 

THE LINCOLN NATIONAL BANK, a Corporation, 
Executor of the Estate of James Alexander Lyon, deceased, 

Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a summary judgment in favor of 
the appellee, under Rule 56 of the Federal Rules of Civil 
Procedure, in an action to recover money due under a writ¬ 
ten assignment. The District Court had jurisdiction under 
Sections 11-305 and 11-306 of the District of Columbia 
Code, 1951 Edition. This court has jurisdiction under Sec¬ 
tion 1291, Title 28, of the United States Code Annotated. 









STATEMENT OF CASE 

Appellant filed a complaint against James Alexander 
Lyon, individually and as executor and surviving trustee 
under the will and codicil of Irene Elizabeth Moore Lyon, 
deceased, to recover money due under a written assign¬ 
ment. The defendant died and his executor, the appellee, 
The Lincoln National Bank, was submitted as the party 
defendant. (App. 2-6) 

Appellant’s complaint alleged that he was the assignee 
of the sum of $20,000 due his assignor by virtue of the 
trust provisions contained in the will of Irene Elizabeth 
Moore Lyon, deceased, under which the appellee’s decedent 
was executor and trustee. The assignment was annexed to 
the complaint as Exhibit A. The complaint showed that the 
appellee’s decedent had due notice of the assignment and 
that the amount claimed had become payable but had not 
been paid. (App. 2-4) 

The pertinent part of the assignment upon which the 
appellant based his action, reads as follows: 

“Know All Men By These Presents, that I, Eliza¬ 
beth Moore Lyon Kelley, of Rockville, Maryland, in 
consideration of the sum of Ten Dollars ($10.00), the 
affection and devotion of my husband, Harry Kelley, 
and other valuable considerations, the receipt of which 
are hereby acknowledged, do hereby transfer, assign 
and set over unto the said Harry Kelley, the sum of 
Twenty Thousand ($20,000.00) Dollars, of funds held 
or to be held by virtue of the trust provisions con¬ 
tained in the will of my late mother, Irene Elizabeth 
Moore Lyon, dated May 15, 1926, and codicil thereto 
dated June 29, 1933. This assignment to become ef¬ 
fective on the day I become twenty-eight (28) years 
of age, to wit, on May 26, 1954. This assignment is 
void if Harry Kelley dies before I reach 28 years of 
age.” (App. 3-4) 


Appellee filed an answer containing, among others, the 
defense that payment of the $20,000 claimed was subject 


to the terms and provisions of a spendthrift trust and 
that no assignment by the beneficiary of the trust could 
be honored by the trustee. (App. 6-7) 

Appellee also filed a motion for a summary judgment 
under Rule 56 of the Federal Rules of Civil Procedure. 
The motion was supported by a certified copy of the last 
will and testament of Irene Elizabeth Moore Lyon, de¬ 
ceased. (App. 8-11) 

The pertinent provisions of the trust are as follows: 

u * * • 

“(b) After making the division of my said trust 
estate hereinbefore directed, my said trustees shall 
hold one part thereof in trust for each of my children 
who may survive me, paying over the net income 
therefrom to him or to her as the case may be, until 
said children respectively reach the age of twenty- 
eight years or die, whichever event shall first occur; 
and as promptly as possible after making said division, 
my said trustees shall pay over and distribute one part 
of my trust estate free, clear and discharged of said 
trust, to each group or stock of descendants of chil-' 
dren who may have predeceased me leaving descend¬ 
ants, dividing the same among such descendants per 
stirpes and not per capita. 

“(c) As any child of mine who survives me reaches 
the age of twenty-eight years, the trusts as to that 
part of my trust estate so held in trust for such child 
shall cease and be determined, and my said trustees 
shall pay over to such child so reaching the age of 
twenty-eight years, the part of my trust estate so 
held in trust for such child absolutely, free, clear and 
discharged from the provisions hereof; * * * 

tt • * • 

“(e) My said trustees shall pay the income herein 
provided for, to the persons entitled to receive the 
same, in approximately equal quarterly installments 
or oftener at their discretion, and they shall make the 
payments herein directed by them to be made, whether 
income or principal, into the hands of the persons 
to whom such payments are to be made only and none 
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other, whether claiming by, from or under the per¬ 
sons to whom such payments are directed to be made 
respectively; however during the minority of any 
child of mine, I expressly authorize and direct my said 
trustees to spend the income from such child’s share 
of my trust estate for the maintenance and support 
of such child, in such manner as to them may seem 
right and proper and in their absolute discretion. And 
should my trustees deem it advisable to advance to 
any child of mine at any time and from time to time, 
before such child reach the age of twenty-eight years, 
any part of his or her share of the corpus of said trust 
estate, I expressly authorize them to do so, and the 
part or parts so advanced to such child shall be paid 
over and delivered to such child absolutely free and 
discharged of the trust and the receipt of such child 
shall be a full release and discharge to my trustee for 
the part of said corpus so paid over and delivered. 
(App. 9-11) 

u * * * 

The opinion of the District Court reads as follows: 

“The Court: I believe upon the basis of the au¬ 
thorities cited in this case and counsel’s argument, plus 
the pleadings, that the court is required to grant the 
Defendant’s motion for summary judgment.” (App. 
12 ) 

The District Court entered a summary judgment in 
favor of the appellee. (App. 11-12) 

The appellant filed a notice of appeal. (Tr. 55) 

STATEMENT OF POINT 

After the termination of the trust, the money claimed 
under the assignment was no longer subject to the spend¬ 
thrift trust provisions and the appellee was entitled to 
recover it as the assignee of the beneficiary of the trust. 

SUMMARY OF ARGUMENT 

The trust contains two sets of provisions, one applicable 
during the life of the trust (Sub-paragraph (e)) and the 


other applicable after the termination of the trust. (Sub- 
paragraph (c)) 

The provisions applicable during the life of the trust 
created a spendthrift trust of both income and principal 
until the beneficiary reached the age of 28 years. Then 
the trust terminated. 

The provisions applicable after the termination of the 
trust did not continue the spendthrift trust provisions in 
force, but, on the contrary, provided that when the bene¬ 
ficiary reached the age of twenty-eight years, the trusts 
should cease and be determined and that the part payable 
to such beneficiary should be paid over “ absolutely, free, 
clear and discharged from the provisions” of the trust. 

The provisions of the trust do not manifest any intention 
on the part of the testatrix to continue the spendthrift 
trust provisions in force and effect after the beneficiary 
reached the age of twenty-eight years or after the termina¬ 
tion of the trust. 

The record does not show that the appellee was entitled 
to a judgment as a matter of law and therefore, the motion 
for a summary judgment should have been denied. 

ARGUMENT 

A significant fact to observe is the fact that under the 
provisions of sub-paragraph (e) of the “Fourth” para¬ 
graph of the trust, the trustee was empowered, in his dis¬ 
cretion, to pay over principal as well as income to the 
beneficiary during the life of the trust. This provision re¬ 
lates to what the trustee was empowered to do during the 
life of the trust. It did not relate to the trustee’s duties 
after the termination of the trust. During the life of the 
trust the trustee was required by sub-paragraph (e) to 
make payments of principal as well as income into the 
hands of the beneficiary only. The life of the trust con¬ 
tinued to the time the beneficiary reached the age of twen- 






ty-eigbt years. Then it terminated. The testatrix mani¬ 
fested an intention to protect the beneficiary until the 
beneficiary reached the age of twenty-eight years. The 
testatrix did not manifest any intention to protect the bene¬ 
ficiary after the beneficiary reached the age of twenty- 
eight years or after the termination of the trust. On the 
contrary, the testatrix manifested an intention to put the 
beneficiary “on her own” after she reached the age of 
twenty-eight years, by providing for the termination of 
the trust as of that age, and directing payment of the 
corpus of the trust to the beneficiary “absolutely, free, 
clear and discharged from the provisions ” of the trust. 

In 2 A.L.R. 858, there is an annotation entitled “Protec¬ 
tion of Principal in Transmission to Beneficiary of Income 
of Spendthrift Trust.” 

The annotation states: 

“Whether the principal of a spendthrift trust 
which, at the expiration of the trust, is to be handed 
over to the beneficiary, is to be protected in transmis¬ 
sion to him, will depend upon the intention manifested 
by the creator of the trust. 

“The reported case (Re Hall, ante, 855) appears 
to warrant the generalization that no inference of an 
intention to protect the principal of a fund in which 
a spendthrift trust is created, in transmission to the 
beneficiary, arises from the existence of such a trust 
in respect of the income. Such a generalization is in 
harmony with the principle that the existence of the re¬ 
straints necessary to constitute a spendthrift trust will 
not readily be presumed. Thus, in Heaton v. Dickson 
(1910) 153 Mo. App. 312, 133 S. W. 159, it is said that 
although one may settle an estate in trust with an 
equitable use to another for life, with a limitation 
against alienation, and free from the claims of 
creditors, the presumption of the law is that he has 
not done so unless either express words to that effect 
are set forth, or a clear and undoubted intention to the 
same end is manifested. 
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“It was accordingly held in the reported case, that 
the beneficiary might, during the existence of the trust, 
make a valid assignment of the corpus, which would 
take effect immediately upon the termination of the 
trust. Although it may seem rather odd that one whose 
control over the income is so restricted during the 
existence of the trust should have at the same time 
an unrestricted right to assign or encumber the corpus 
of the trust fund, it must be remembered that spend¬ 
thrift trusts are allowed, not because the law concerns 
itself for the donee, but in order to give effect to the 
will of the donor. Where the donor only assumes to 
protect the income, no inference can be drawn other 
than of an intention to assure the income to the bene¬ 
ficiary during the continuance of the trust, and it is 
not to be inferred that the donor intended that the 
trust fund should pass intact into the hands of the 
beneficiary at the expiration of the trust period. 

“Of course, the fact that the beneficiary may have 
the right to make a disposition of the corpus during 
the trust period which will become effective at the ter¬ 
mination of such period will not affect the trust. The 
beneficiary of a valid and subsisting spendthrift trust 
cannot alienate the trust property so as to affect the 
right of the trustee to the possession thereof, and de¬ 
feat the object of the trust. Moore v. Sinnott (1903) 
117 Ga. 1010, 44 S. E. 810: Re Hall (reported here¬ 
with) ante, 585.” 


The trust in the case at bar provides that when a bene¬ 
ficiary reaches the age of twenty-eight years, the trust 
shall terminate and such beneficiary’s part shall be paid 
over to the beneficiary “absolutely, free, clear and dis¬ 
charged from the provisions” of the trust. 

It should be observed that the assignment provides that 
it should become effective when the beneficiary-assignor 
reached her twenty-eighth birthday on May 26, 1954. As 
of that date, the trust terminated as to her. 

In HaU’s Estate, 248 Pa. 218, 93 A. 944, 2 A.L.R. 855, 
under a trust to pay net income to the beneficiary until he 
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arrived at a specified age, in such manner that the same 
should not be liable for his debts, and should not be as¬ 
signed or anticipated by him, and then to convey the prin¬ 
cipal to him free from any trust or limitation whatever, it 
was held that the principal was not protected in transmis¬ 
sion to the beneficiary, but an assignment by him of a por¬ 
tion of the principal might be enforced against the prop¬ 
erty in the hands of the trustee at the termination of the 
trust. 

In McCandless’s Estate, 58 Pittsb. L. J. (Pa.) 28, where 
a testator gave his estate in trust to collect and pay income 
to his wife during her life, and at her death to continue for 
ten years thereafter to collect and receive the entire in¬ 
come or profit derived therefrom, and to pay the same to 
his sons “in equal, quarterly payments, free and clear 
from all liability for any debts of my said sons and not 
subject to anticipation, at the expiration of which period 
my estate shall be divided and equal parts or shares there¬ 
of transferred and paid over to my said two sons and their 
heirs forever/’ it was held that while the provisions of 
the spendthrift trust incidentally protected the corpus from 
execution during the period of the trust, since there could 
be no income without the trustee’s possession of the cor¬ 
pus, there was neither express nor implied provision for 
protection in transmission to the beneficiaries of the corpus 
at the end of the trust, and therefore that a valid assign¬ 
ment might be made by the beneficiary pending the trust. 

In Havens v. Healy, 15 Barb. (N. Y.) 296, it was held 
that the terms of an instrument creating a trust for the 
benefit of the creator’s son Joshua, “to be paid to him in 
small sums for the support of himself and family or other¬ 
wise as said (trustee) shall decide, or for a home to be 
kept in trust for said Joshua,” were insufficient to protect 
the corpus of the fund in transmission to the beneficiary, 
but that the interest was assignable by him, and would vest 
in assignees under bankrupt and insolvent acts, and was 
liable to be reached by a creditors’ bill. 
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Hall’s Estate, supra, is remarkably like the case at bar, 
and the court said: 

“The trust provisions may be divided into three 
parts, as follows: (1) The direction to invest the trust 
fund and keep it invested; (2) the disposition of the in¬ 
come; and (3) an entirely separate sentence which dis¬ 
poses of the principal. * * * The third part of the 
trust clause is the only portion that relates to the dis¬ 
position of the principal. It is a new sentence, and 
entirely separate and independent from the sentence 
relating to the income. It contains no provision pro¬ 
tecting the subject of the gift from liability for the 
legatee’s debts or engagements, or from assignment 
or anticipation by him. On the contrary, it expressly 
provides that the principal shall be conveyed to him 
‘free from any trusts or limitations whatsoever.’ With 
the exception of the latter words, the language used is 
practically identical with that of the corresponding 
provision of the will, which contained no spendthrift 
trust clause even as to the income. These words and 
the word ‘entire,’ in the phrase ‘entire principal,’ were 
unnecessary, as the same thing was expressed without 
them, and seem to have been used merely for empha¬ 
sis. The words ‘heirs, executors, administrators and as¬ 
signs’ are words ordinarily used to indicate a gift of 
an absolute interest. There is nothing to show that 
they have any other purpose here. The spendthrift 
clause protecting the income incidentally protected the 
corpus during the period of the trust from execution 
or passing by assignment (Siegwarth’s Estate, 226 
Pa. 591, 134 Am. St. Rep. 1086, 75 Atl. 842), as there 
could be no income without the trustee’s possession of 
the corpus. There is nothing in the will or in the codicil 
which indicates an intention to subject the principal 
to the spendthrift trust. Neither is there provision for 
protection of the corpus of the estate in transmission 
to the beneficiaries at the end of the trust, as in Beck’s 
Estate, 133 Pa. 51, 19 Am. St. Rep. 623, 19 Atl. 302; 
Goe’s Estate, 146 Pa. 431, 28 Am. St. Ren. 805, 23 
Atl. 383; and Hartman’s Estate, 31 Pa. Suoer. Ct. 
152. In McCandless’s Estate, 58 Pittsb. L. J. 28, in the 
orphans’ court of Allegheny county, there the will 
provided that the trust should continue for ten years 
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following the death of testator’s wife; the net income 
or profit arising therefrom to be paid to the two sons 
of testator in equal quarterly payments, free and clear 
from all liability for debts of the sons, and not sub¬ 
ject to anticipation, and at the expiration of that period 
the estate to be divided into equal parts or shares, and 
transferred and paid over to the sons and their heirs 
forever. In construing this provision, Judge Hawkins 
points out these distinctions, and holds that it was 
testator’s intention to protect the income, “but there 
was neither express or implied provision for protec¬ 
tion in transmission to the beneficiaries of the corpus 
at the end of the trust. If this had been intended, the 
obvious course would have been to have had the pro¬ 
tecting clause follow the depository clause, as was 
done in Beck’s Estate, and Hoe’s Estate, supra, cited 
by counsel. It was to be transferred at the end of the 
period of trust to the sons, it is true, but not, as in 
case of the income, free and clear of their debts. If 
there was no restriction in transit, the fund became 
liable to execution the moment the trust ended.” 

It follows that the appellee was not entitled to a judg¬ 
ment as a matter of law and therefore, its motion for a 
summary judgment should have been denied. 


CONCLUSION 

In conclusion it is respectfully submitted that the record 
does not show the appellee was entitled to a judgment as a 
matter of law and therefore, the judgment should be 
reversed. 

Arthur J. Htlland 
Thomas N. Kindness 
Attorneys for Appellant 
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22 Filed June 28,1955 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

l Civil Action No. 2838-’55 

Harry Kelley, 182 Joliet Street, S. W., Apartment C, 
Washington, D. C., Plaintiff, 

vs. 

James Alexander Lyon, individually and as Executor and 
Trustee under the will and codicil of Irene Elizabeth 
Moore Lyon, deceased, 623 LaSalle Building, 1028 
Connecticut Avenue, N. W., Washington, D. C., 
Defmdcunt. 

Complaint to Recover Money Due Under Written Assignment 

1. Jurisdiction is founded on Section 11-306 of the 
District of Columbia Code, 1951 Edition, as amended. 

2. On or about March 26, 1952, in Montgomery County, 
State of Maryland, one Elizabeth Moore Lyon Kelley 
executed and delivered to plaintiff a written assignment, 
a photostatic copy of which is hereto annexed as Exhibit 

' A, and which, by reference, is incorporated in and made a 
part of this complaint, whereby she transferred, assigned 
and set over unto the plaintiff the sum of $20,000 of funds 
held or to be held by virtue of the trust provisions con¬ 
tained in the will of one Irene Elizabeth Moore Lyon, 
dated May 15, 1926, meaning thereby May 5, 1926, and 
codicil thereto dated June 29, 1933, the assignment to 
become effective on the day she should become 28 years 
of age, to wit, on May 26, 1954. 

3. The aforesaid written assignment was recorded 
July 8,1953, in Liber 1814, at Folio 312 of the Land Records 
of Montgomery County, State of Maryland, where certain 
lands of which said Irene Elizabeth Moore Lyon died 
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23 seized on September 21, 1950, were situate and 
where she died possessed of certain personal 
property and where primary letters testamentary on her 
estate where issued to the defendant and where he duly 
qualified as the executor and trustee under her said will 
and codicil. 

4. The defendant, who qualified as executor and trustee 
under the said will and codicil of the said Irene Elizabeth 
Moore Lyon, deceased, had due notice of the written 
assignment referred to in paragraph 2 of this complaint 
prior to May 26, 1954, which was the date that said 
assignor, Elizabeth Moore Lyon Kelley, became entitled to 
receive from the defendant certain sums of money, totaling 
more than $20,000, under and by virtue of said will and 
codicil of said Irene Elizabeth Moore Lyon, deceased, and 
by virtue of the fact that on, before and after said date 
said sums of money which said assignor, Elizabeth Moore 
Lyon Kelley, became entitled to receive under said will 
and codicil on May 26, 1954, came into the possession and 
control of the defendant, as the duly qualified executor 
and trustee under said will and codicil of said Irene 
Elizabeth Moore Lyon, deceased. 

5. Defendant owes to plaintiff the amount of said 
assignment; namely, the sum of $20,000, and interest 
thereon from May 26, 1954. 

Wserefore, plaintiff demands judgment against defend¬ 
ant for the sum of $20,000, with interest thereon at the 
rate of 6 per cent per annum from May 26,1954, and costs. 


25 Liber 1814 Folio 312 

Recorded July 8th, 1953-at-2:57 P.M. 

ASSIGNMENT 

Know All Men By These Presents, that I, Elizabeth 
Moore Lyon Kelley, of Rockville, Maryland, in considera- 
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tion of the sum of Ten Dollars ($10.00), the affection and 
devotion of my husband, Harry Kelley, and other valuable 
considerations, the receipt of which are hereby acknowl¬ 
edged, do hereby transfer, assign and set over unto the 
said Harry Kelley, the sum of Twenty Thousand 
($20,000.00) Dollars, of funds held or to be held by virtue 
of the trust provisions contained in the will of my late 
mother, Irene Elizabeth Moore Lyon, dated May 15, 1926 
and codicil thereto dated June 29, 1933. This assignment 
to become effective on the day I become twenty-eight (28) 
years of age, to wit, on May 26, 1954. This assignment is 
void if Harry Kelley dies before I reach 28 years of age. 

In Witness Whereof, I place my hand and seal this 
26th day of March, 1952. 

Elizabeth Moore Lyon Kelley 
Elizabeth Moore Lyon Kelley 


County of Montgomery 
State of Maryland 


ss: 


Personally appeared before me, a Notary Public in and 
for Montgomery County, Maryland, Elizabeth Moore Lyon 
Kelley, who is personally known to me to be the person 
described in the aforegoing assignment and who after 
being duly sworn on oath, deposes and says that she has 
read and understands the matters contained in the afore¬ 
going assignment consisting of one page and that the same 
is her own free act and voluntary deed. 


Elizabeth Moore Lyon Kelley 
Elizabeth Moore Lyon Kelley 

Subscribed and Sworn to before me this 26th day of 
March, 1952. 

Evelyn Reed 
Evelyn Reed 

Notary Public 


My Commission Expires May 4,1953. 
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27 Filed Sept. 7, 1955 

Suggestion of Death of Defendant, Janies Alexander Lyon, and 
Motion to Substitute Party Defendant 

Plaintiff respectfully suggests the death of the defend¬ 
ant, James Alexander Lyon, in the District of Columbia, 
on August 3, 1955, and moves the Court to substitute his 
executor, Lincoln National Bank, a corporation, 318 
Seventh Street, Northwest, Washington, D. C., as the 
defendant, and as grounds therefor says: 

1. The defendant, James Alexander Lyon, died in the 
District of Columbia on August 3, 1955. 

2. On or about August 16, 1955, letters testimentary of 
the estate of the defendant, James Alexander Lyon, were 
granted to Lincoln National Bank, a corporation, 1701 H 
Street, Northwest, Washington, D. C., and it still is the 
duly appointed and qualified executor of the estate of the 
defendant, James Alexander Lyon. 

3. The claim involved in this action was not extinguished 
by the death of the defendant, James Alexander Lyon. 

4. And for other reasons apparent of record. 


28 Filed Sept. 8, 1955 

Order Substituting Lincoln National Bank, a Corporation 1701 
H Street, N. W., Washington, D. C„ Executor of the Estate 
of Janies Alexander Lyon, Deceased, as the Defendant 

This action came on to be heard upon the suggestion 
of the death of the defendant, James Alexander Lyon, and 
the motion to substitute his executor, Lincoln National 
Bank, a corporation, 1701 H Street, Northwest, Washing¬ 
ton, D. C., as the defendant, and thereupon, upon con¬ 
sideration thereof, it is, by the Court, this 8th day of 
September, A.D., 1955, adjudged as follows: 
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That the Lincoln National Bank, a corporation, 1701 H 
Street, Northwest, Washington, D. C., executor of the 
estate of the defendant, James Alexander Lyon, deceased, 
be and it hereby is substituted as the party defendant in 
the place and stead of James Alexander Lyon, deceased. 


29 Filed Oct. 8, 1955 

Answer 

Comes now the defendant, The Lincoln National Bank 
of Washington, Executor of the estate of James Alexander 
Lyon, by Arthur G. Lambert and George L. Hart, Jr., its 
attorneys, and for answer to the complaint filed herein 
states to the court as follows: 

First Defense 

Defendant states that the plaintiff has failed to state a 
cause of action which would entitle him to relief. 

Second Defense 

Defendant denies that the alleged assignment was ever 
presented to its decedent or that he was given notice 
thereof prior to the date said decedent paid over the 
legacy due Elizabeth Moore Lyon Kelley Collabolletta 
from the will of her mother, the late Irene Elizabeth 
Moore Lyon. 

Third Defense 

Said purported assignment was at most a partial assign¬ 
ment of the legacy due Elizabeth Moore Lyon Kelley 

30 Collabolletta and defendant’s decedent was not 
obligated to honor same, and further that defend¬ 
ant’s decedent fully discharged his duties as trustee and 
was discharged from any personal liability. 

Fourth Defense 

That the terms of the trust which defendant’s decedent 
was carrying out as trustee, which said trust was created 
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by the will of Irene Elizabeth Moore Lyon, directed him 
as trustee, in Paragraph Fourth, Section e, as follows: 

“My said trustees shall pay the income herein provided 
for to the persons entitled to receive the same, in approx¬ 
imately equal quarterly installments or oftener at their 
discretion, and they shall make the payments herein 
directed by them to be made, whether income or principal, 
into the hands of the persons to whom such payments are 
to be made only and none other whether claiming by, from 
or under the persons to whom such payments are directed 
to be made respectively 

That said language created a “Spendthrift Trust’’ and no 
assignments by beneficiaries could be honored by trustee. 

Fifth Defense 

Defendant is reliably informed, believes and so alleges 
that the said purported assignment was obtained from 
Elizabeth Moore Lyon Kelley Collabolletta by force, 
coercion, duress or fraud, and that, therefore, same was 
invalid and of no effect, and further defendant alleges on 
information and belief that there is no valid consideration 
given for the said purported assignment. 

Sixth Defense 

For further defense to show cause of action defendant 
has been reliably informed and so alleges that, after 
31 the said purported assignment had been executed, 
the plaintiff and Elizabeth Moore Lyon Kelley 
Collabolletta entered into a full accord and satisfaction 
relating to said assignment as well as any and all other 
claims plaintiff may have had against said Elizabeth Moore 
Lyon Kelley Collabolletta, that said accord was carried out 
and the sum of Fifteen Thousand Dollars ($15,000) was 
transferred to the plaintiff in full discharge of all his 
claims. 

Wherefore, having fully answered the complaint, 
defendant demands this suit be dismissed and costs taxed 
against the plaintiff. 


i 
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32 Filed Oct. 17, 1955 

Motion for Summary Judgment Under Rule 56 FJELC.P. 

Comes now the defendant and moves the Court for 
Summary Judgment in its favor upon the pleadings and 
exhibits filed herein. 


40 Filed Oct. 17,1955 

Exhibit A 

State of Maryland, Montgomery County, Sc.: 

The Subscriber, Register of Wills for Montgomery 
County, doth hereby certify that it appears by the Records 
of his office, that Letters Testamentary, of all the goods, 
chattels, credits and personal estate of Irene Elizabeth 
Moore Lyon deceased, was on the Twenty-third day of 
January in the year of our Lord one thousand nine hundred 
and fifty-two granted and committed unto James Alexander 
Lyon (He Having filed his Bond approved by the Court) 
the Executor by the last Will and Testament of the said 
1 deceased appointed, and that said Letters are in Full Force 
and Effect. 

In Testimony Whereof, I hereunto subscribe my name, 
and affix the seal of my office this 8th day of April in the 
year of our Lord nineteen hundred and fifty-two. 

(Seal) 


The first page of my will 
Irene Elizabeth Moore Lyon 

41 Last Will and Testament of Irene Elizabeth 

Moore Lyon 

I, Irene Elizabeth Moore Lyon, wife of Major James 
Alexander Lyon of the United States Army, retired, and 
now residing in Montgomery County, Maryland, do hereby 
make, publish and declare this Instrument of Writing as 
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and for my Last Will and Testament, hereby revoking all 
other wills heretofore by me made. 


The second, page of my toiU 
Irene Elizabeth Moore Lyon, 

42 Foxjbth : And I give, devise and bequeath the 
remaining one-half of the rest, residue and 

remainder of my estate and property real, personal and 
mixed of whatsoever kind and description and whereso¬ 
ever the same may be situate, to my said husband, James 
Alexander Lyon, and to my friend J. Herndon Smith of 
509 Olive Street, St. Louis, Missouri, in trust to hold the 
same for any children or descendants of mine that may 
survive me, upon the following terms and conditions: 

(a) In trust to divide said one-half part of the rest and 
residue of my estate into as many equal parts as there 
may be children of mine surviving me and children of mine 
who may have predeceased me leaving descendants 
surviving me, and to hold each of said parts in trust, 
subject to the provisions hereof, or to pay over the same 
as hereinafter directed. My said trustees shall collect the 
income from each of said parts of said trust estate as may 
be held in trust and after the payment of taxes and any 
other necessary expenses including the usual compensa¬ 
tion to themselves for their services in administering said 
trust, shall pay over the net income from said respective 
parts and shall ultimately dispose of the corpus or 
principal thereof as hereinafter provided. 

43 (b) After making the division of my said trust 
estate hereinbefore directed, my said trustees shall 

hold one part thereof in trust for each of my children who 
may survive me, paying over the net income therefrom to 
him or to her as the case may be, until said children re¬ 
spectively reach the age of twenty-eight years or die, 
whichever event shall first occur; and as promptly as 
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possible after making said division, my said trustees shall 
pay over and distribute one part of my trust estate free, 
clear and discharged of said trust, to each group or stock 
of descendants of children who may have predeceased me 
leaving descendants, dividing the same among such de¬ 
scendants per stirpes and not per capita. 

(c) As any child of mine who survives me reaches the 
age of twenty-eight years, the trusts as to that part of 
my trust estate so held in trust for such child shall cease 
and be determined, and my said trustees shall pay over 
to such child so reaching the age of twenty-eight years, 
the part of my trust estate so held in trust for such child 
absolutely, free, clear and discharged from the provisions 
hereof; but if any child of mine die after my death and 
before reaching the age of twenty-eight years, leaving de¬ 
scendants, then the trusts as to that part of my trust 
estate so held in trust for such child so dying, shall cease 
and be determined and my said trustees shall pay over and 
distribute that part of my trust estate so held in trust for 
such child so dying, to the children and descendants per 
stirpes of such child free of the trust. 

(d) If any child of mine who may survive me, shall have 
attained the age of twenty-eight years prior to my death, 
then as promptly as possible after making the division of 
my trust estate hereinbefore directed to be made, my said 
trustee shall pay over one share to such child free, clear 
and discharged from such trust; and if any child of mine 
who may survive me die after my death and before reach¬ 
ing the age of twenty-eight years, without leaving children 
or descendants, then the share of such child so dying shall 
be distributed among the remaining parts of my said trust 
estate and when so distributed, shall be held upon the 
same trusts as herein provided for such remaining parts 
or shall be paid over to the persons to whom the corpus 
of expired trusts shall have already been distributed. 

44 (e) My said trustees shall pay the income herein 

provided for, to the persons entitled to receive the 
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same, in approximately equal quarterly instalments or 
oftener at their discretion, and they shall make the pay¬ 
ments herein directed by them to be made, whether income 
or principal, into the hands of the persons to whom such 
payments are to be made only and none other, whether 
claiming by, from or under the persons to whom such pay¬ 
ments are directed to be made respectively; however 
during the minority of any child of mine, I expressly 
authorize and direct my said trustees to spend the income 
from such child’s share of my trust estate for the main¬ 
tenance and support of such child, in such manner as to 
them may seem right and proper and in their absolute dis¬ 
cretion. And should my trustees deem it advisable to 
advance to any child of mine at any time and from time 
to time, before such child reach the age of twenty-eight 
years, any part of his or her share of the corpus of said 
trust estate, I expressly authorize them to do so, and the 
part or parts so advanced to such child shall be paid over 
and delivered to such child absolutely free and discharged 
of the trust and the receipt of such child shall be a full 
release and discharge to my trustees for the part of said 
corpus so paid over and delivered. 

48 In Testimony Whereof I have hereunto set my 
hand and seal this fifteenth day of May, 1926. 

Irene Elizabeth Moore Lyon 

(Seal) 

54 Filed Nov. 22, 1955 

Order 

This cause was heard on Defendant’s Motion for Sum¬ 
mary Judgment, and the Court having considered said 
motion for summary judgment, the points and authorities 
in support thereof, the oral argument had thereon, the 
pleadings, the exhibits on file, and being fully advised in 
the premises, it is this 22nd day of November, 1955, 



Ordered and Adjudged, that Defendant’s Motion for 
Summary Judgment be and the same is hereby sustained 
and that costs be assessed against the Plaintiff. 

Edward A. Tamm 
Judge 


20 Excerpt From Proceedings Before Judge Tamm 

The Court: I believe upon the basis of the author- 

21 ities cited in this case and counsel’s argument, plus 
the pleadings, that the Court is required to grant 

the Defendant’s motion for summary judgment. 

***••*•••• 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee the questions are: 

1. Where the settlor of a testamentary trust created 
in Maryland directs the trustee to deliver the principal 
of the trust into the hands of the beneficiary only and none 
other, whether claiming by, from or under the beneficiary, 
and the trustee does just that, is the trustee subject to per¬ 
sonal liability to a husband for doing just that, in disre¬ 
gard of an alleged assignment made by the beneficiary to 
her husband prior to the time of distribution ? 

2. Is an instrument, which by its terms transfers no 
present interest in a trust, but becomes effective only in 
futuro, binding on a trustee so as to make him personally 
liable for transferring the principal of the trust to th< 
beneficiary as provided by the trust? 
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IN THE 


United States Court of Appeals 
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For the District of Columbia Circuit 


No. 13,133 


HARRY KELLEY, Appellant , 

v. 

THE LINCOLN NATIONAL BANK, a corporation, Ex¬ 
ecutor of the Estate of JAMES ALEXANDER LYON, 
Deceased, AppeUee. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

This is an appeal from a Summary Judgment in favor 
of appellee under Rule 56 of the Federal Rules of Civil 
Procedure. 

For the purpose of clarity, the appellant is hereinafter 
referred to as plaintiff and the appellee is hereinafter re¬ 
ferred to as defendant. 

This action was originally brought by plaintiff against 
James Alexander Lyon, individually, and as executor and 
trustee under the 'will and codicil of Irene Elizabeth 
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Moore Lyon, deceased. (App. 2) After this action was 
filed and before service was had on the original defend¬ 
ant, suggestion of death of defendant, James Alexander 
Lyon, was filed in this cause, together with a motion to 
substitute the Lincoln National Bank as executor of the 
estate of James Alexander Lyon, deceased, as defendant. 
(App. 5) 

By virtue of an order dated September 8, 1955, the Lin¬ 
coln National Bank, executor of James Alexander Lyon, 
was substituted as party defendant in this cause. 

Irene Elizabeth Moore Lyon died, a resident of Mont¬ 
gomery County, Maryland, on September 21, 1950 (App. 
3, 8), leaving a last will and testament dated May 15, 1926. 
(App. 11). Said will was admitted to probate in the 
Orphans’ Court of Montgomery County, Maryland, on Jan¬ 
uary 23, 1952. Letters testamentary issued out of said 
court on said estate to James Alexander Lyon, husband of 
decedent. (App. 8, 9) 

Under paragraph Fourth of the aforesaid will of Irene 
Elizabeth Moore Lyon, admitted to probate in Maryland, 
one-half of her residuary estate was left in trust to James 
Alexander Lyon, as trustee, to be divided into as manv 
equal parts as testatrix had children surviving her or 
descendants of children who pre-deceased her. (App. 9) 
On testatrix’s death, she was survived by only one child, 
Elizabeth Moore Lyon Kelley, and there were no de¬ 
scendants of any deceased child of the testator. There¬ 
fore, the entire testamentary trust estate was held for the 
benefit of Elizabeth Moore Lyon Kelley, pursuant to the 
provisions of the said trust. 

The said trust provided, among other things, that the 
income should be paid quarterly to the beneficiary until 
she reached her twenty-eighth birthday, at which time the 
principal of the trust was to be distributed to said bene¬ 
ficiary. (App. 10, 11) It was provided that, in the event 
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said beneficiary should die before reaching the age of 
twenty-eight, the trustee should distribute the trust estate 
to the children of said beneficiary, per stirpes. (App. 10) 

The will creating the trust provided in paragraph 
Fourth (e): (App. 10, 11) 

“My said trustee shall pay the income herein pro¬ 
vided for to the persons entitled to receive the same, 
in approximately equal quarterly installments or 
oftener at their discretion, and they shall make the pay¬ 
ments herein directed by them to be made, whether in¬ 
come or principal, into the hands of the persons to 
whom such payments are to be made only and none 
other , whether claiming by, from, or under the per¬ 
sons to whom such payments are directed to be made 
respectively (Emphasis supplied) 

The complaint alleges that on or about May 26, 1952, in 
Montgomery County, State of Maryland, the beneficiary 
of the testamentary trust, Elizabeth Moore Lyon Kelley, 
executed and delivered to the plaintiff, her then husband, 
a written assignment whereby she transferred to her said 
husband the sum of Twenty Thousand Dollars ($20,- 
000.00) held or to be held by virtue of the trust provision 
contained in the will of Irene Elizabeth Moore Lyon, the 
assignment to become effective on the day that Mrs. Kelley 
should attain her twenty-eighth birthday, that is on Mav 
26, 1954. (App. 2-4) 

Defendant answered the complaint alleging, among other 
things, that the trust in question was a spendthrift trust of 
both income and principal and that no assignment by the 
beneficiary could be honored by the trustee. (App. 6,7) 

The trustee having paid the principal of the trust into 
the hands of the beneficiary, the answer further alleged 
that defendant’s decedent had fully discharged his duties 
as trustee under the testamentary trust and was discharged 
from personal liability thereunder. (App. 6) 

After answer was filed, defendant moved the trial Court, 
under Rule 56 of the Federal Rules of Civil Procedure, for 
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summary judgment in its favor upon the pleadings and 
exhibits filed in the cause. (App. 8) The trial Court granted 
the defendant’s motion, after hearing, and entered sum¬ 
mary judgment for the defendant. (App. 12) 

SUMMARY OF ARGUMENT 

To determine testatrix’s intent in setting up the testa¬ 
mentary trust, all of the sub-paragraphs relating to the 
trust must be read together. When paragraph Fourth (c), 
which designates the time of payment of the principal to 
the beneficiary, is read with paragraph Fourth (e), which 
provides that the principal shall be paid into the hands of 
the beneficiary and rone other, whether claiming by, from 
or under the beneficiary, it becomes quite clear that settlor 
intended the principal to be subject to a spendthrift pro¬ 
vision. To say that this does not protect the transmission 
of the principal from the hands of the trustee to the hands 
of the beneficiary is to wholly disregard the intent of the 
testatrix and the rules applicable to spendthrift trusts. 

The instrument on which plaintiff husband relies in 
trying to hold the trustee personally liable for transferring 
the trust principal to the beneficiary was, by its very terms, 
no assignment of any present interest, but explicitly it was 
an agreement to transfer in futuro. Such an instrument, at 
best, would be a contract binding on the beneficiary, but 
would in no wise be binding on the trustee. 

ARGUMENT 

1. The Testamentary Trust Was Spendthrift as to Both Income 
and Principal, and It Was Trustee's Duty to Deliver the 
Principal of the Trust 'Into the Hands" of the Beneficiary 
"and None Other" 

Paragraph Fourth (c) of the testamentary trust pro¬ 
vides : 

“As any child of mine who survives me reaches the 
age of twenty-eight years, the trusts as to that part of 
my trust estate so held in trust for such child shall 
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cease and be determined, and my said trustees shall 
pay over to such child so reaching the age of twenty- 
eight years, the part of my trust estate so held in trust 
for such child absolutely, free, clear and discharged 
from the provisions hereof; * * *” 

Paragraph Fourth (e) of said testamentary trust pro¬ 
vides : 

“My said trustees * * * shall make the payments 
herein directed by them to be made, whether income 
or principal, into the hands of the persons to whom 
such payments are to be made only and none other, 
whether claiming by, from or under the persons to 
whom such payments are directed to be made respec¬ 
tively; * * *” (Emphasis supplied) 

It is respectfully submitted that the language contained 
in the will setting up the trust, which language is italicized 
above, showed clearly the intent of the testatrix to create 
a spendthrift trust as to both income and principal. It is 
further respectfully submitted that said language did in 
fact create a spendthrift trust as to both the income and 
principal of the testamentary trust under the laws of the 
State of Maryland, where the testatrix was domiciled, 
where her will creating the trust was probated and admin¬ 
istered and where the trust in question was administered. 
It must follow, therefore, that the trustee had no authority 
to pay either principal or income in any way but into the 
hands of the named beneficiary, despite any assignments 
or alleged assignments, voluntarily or involuntarily made 
by the beneficiary prior to the delivery by the trustee into 
the hands of the beneficiary of the trust principal. 

It is settled law that no specific language is necessary to 
create a spendthrift trust, that all that is required to create 
a spendthrift trust is that the settlor manifest an intention 
to create such a trust. 

Under the Restatement of the Law of Trusts, Section 
152, appears the following: 


“Comment: 

“No Specific Language Necessary to Create. No 
particular form of words is necessary for the creation 
of a spendthrift trust. It is sufficient if by the terms 
of the trust the settlor manifests an intention to create 
such a trust.” 

Further under Section 252 is found the following illus¬ 
tration : 

“2. A bequeaths Blackacre to B in trust to collect 
the rents and profits and to pay the money to C into 
his own hands, and not into another’s whether claiming 
by his authority or otherwise, for the life of C and 
on the death of C to convey Blackacre to D. A spend¬ 
thrift trust is created.” 

In Morrow v. Apple, 58 Appeals D.C. 171, 26 F. 2d 543, 
our Court, speaking through Mr. Justice Robb, said: 

“It is settled law that no specific form of words is 
necessary to create a ‘spendthrift trust.’ The intent 
of the testator, to be gathered from the language ac¬ 
tually used, is controlling on this as all other questions 
involving the interpretation of a will.” (See also 54 
Am. Jur. p. 124, Section 150.) 

However, even more important than the General Rules 
relative to the intention of a settlor to create a spendthrift 
trust are the specific rulings of the courts of Maryland, 
under whose laws this trust was created and administered 
and under whose laws this trust must be interpreted. 

In the case of Smith v. Towers, 69 Md. 77, 14 A. 497 
(1888), it appears that the Court of Appeals of Maryland 
had before it for the first time a case involving a spend¬ 
thrift trust under a will. 

In this case the testator had devised certain real estate 
to a trustee to collect the rents and profits and to pay the 
same to his son Robert <e into his own hands, and not into 
another, whether claiming by his authority or in any other 
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capacity.” The Maryland Court held that the words used 
by the testator in the case of Smith v. Towers created a 
spendthrift trust. It will be noted that the words used by 
the testator in Smith v. Towers are almost identical with 
the words used in the case at bar by the testatrix in her 
testamentary trust. 

It is perfectly clear, therefore, that the words used by 
the testatrix in the trust in question fully meet with the 
requirements of the Maryland law for the creation of a 
spendthrift trust. (See also Medeweff v. Fisher , 179 Md. 
192, 17 A. 2d 141, at p. 143, which cites Smith v. Towers 
and numerous other Maryland cases in this connection.) 

A further question arises in this regard and that is as 
to whether, under the laws of Maryland, spendthrift pro¬ 
visions as to principal are deemed valid. In some states, 
spendthrift trusts are limited to income and may not be 
applied to principal. However, under the laws of Maryland, 
a spendthrift trust is valid both as to income and principal 
and is valid even though income and principal are payable 
to the same beneficiary. See Medeweff v. Fisher, 179 Md. 
192, 17 A. 2d 141 (1941). In that case the Maryland Court 
said, at page 144, 

“Although we are aware that in most jurisdictions 
the corpus of a trust cannot be subjected to a spend¬ 
thrift clause, we still adhere to the rule in this state 
that this can he done, even though principal and in¬ 
come are payable to the same beneficiary.” (Empha¬ 
sis supplied.) 

Tn Zouck. v. Zouch. 204 Md. 285.104 A. 2d 573, (1954) the 
Marvland Court cited with approval the holding in Mede¬ 
weff v. Fisher, supra, and again upheld the validity of a 
spendthrift trust as to both principal and income. 

Plaintiff argues that the language in paragraph Fourth 
(c) of settlor’s will, which provides that when the bene¬ 
ficiary reached twenty-eight years of age the principal of 









the trust was to be paid over to her “free, clear and dis¬ 
charged from the provisions” of the trust, shows that the 
settlor only wanted to take care of the beneficiary from 
day to day until she was twenty-eight and that settlor was 
indifferent as to whether the beneficiary by gift or assign¬ 
ment—before she was twenty-eight—gave away, alienated 
or wasted the whole principal that would be due her at 
that time. 

In this contention, plaintiff does violence to the language 
on which he relies and completely ignores the language of 
paragraph Fourth (e) which provides exactly how the 
principal was to be “paid over” to the beneficiary. The 
language in paragraph Fourth (e) must be read with the 
language in Fourth (c) and in (e) the settlor most speci¬ 
fically states that the trustees are to make payment of the 
“principal, into the hands of the” beneficiary “only and 
none other, whether claiming by, from or under” the bene¬ 
ficiary. It is difficult to see how the settlor could have more 
clearly set forth her desire and intention to protect the 
beneficiary from her inexperience and folly until the bene¬ 
ficiary reached twenty-eight years of age and then to see 
that the whole trust was placed in her hands at that time, 
undiminished and unsquandered by any actions of the 
beneficiary before she reached twenty-eight. Settlor, in ex¬ 
pressing her desire and intent, obviously sought the aid 
of competent counsel who, in setting up the trust and in 
reducing settlor’s desire and intent to legal language, used 
the classic language long recognized by the courts of Mary¬ 
land as legally establishing a spendthrift trust. 

The plaintiff cites the case of Hall’s Estate, 248 Pa. 218, 
93 A. 944, 2 A.L.R. 855, as supporting his contention. The 
language used by the testator in setting up the trust in the 
Hall case is quite different from the language used by the 
testatrix in the instant case and the intent of the two set¬ 
tlors was obviously quite different. 
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In the Hall case the trustee was directed to “pay the net 
income” to the beneficiary until he reached thirty-five “in 
such manner that the same shall not be liable for his debts 
or engagements and shall not be assigned or anticipated 
by him * * Following the foregoing language as to in¬ 
come, the testator then directed that when the son reached 
thirty-five the trustee should “convey unto him, his heirs, 
executors, administrators and assigns, the entire principal 
of said trust estate free from any trusts or limitations 
whatsoever.” The Pennsylvania Court held that the fore¬ 
going language showed testator’s intent to subject the in¬ 
come to spendthrift provisions but did not show such in¬ 
tent as to principal, and clearly, from the language used, 
this is so. In the case at bar, however, testatrix has clearly 
and unequivocally shown her intent to protect the principal 
under a spendthrift provision by providing that the trustee 
shall make payment of the “principal, into the hands of” 
the beneficiary “and none other, whether claiming by, from 
or under the” beneficiary. 

The trust provisions in the cases of McCandless’s Estate, 
58 Pittsb. L. J. (Pa.) 28, and Havens v. Heady , 15 Barb. 
(N.Y.) 296, cited by plaintiff, were essentially the same 
as in McCandless Estate, supra, and are not in point with 
the case at bar where testatrix carefully and specifically 
put the principal of the trust under a spendthrift provision. 

2. The Alleged Assignment Was Not a Present Transfer and 
Hence Not Binding on the Trustee 

The alleged assignment executed by the beneficiary in 
this case and on which plaintiff relies, is dated May 26, 
1952, and contains the following language: 

“this assignment to become effective on the day I 
become twenty-eight (28) years of age, to wit, on May 
26, 1954.” (Emphasis supplied.) 

From the foregoing it can be plainly seen that this was 
not a present transfer of any interest which the beneficiary 
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in question had in the trust estate, but that, at best, it was 
a promise to transfer an interest in the future. This pur¬ 
ported assignment, not being a present transfer, was, there¬ 
fore, ineffective to transfer any interest in the trust estate 
and was, at most, a promise to transfer at a future time. 
The alleged assignment could not have been binding on 
the trustee even in the absence of a spendthrift provision 
as to principal. The foregoing is clearly supported by the 
following, which appears in the American Law Institute 
Restatement of the Law of Trusts, which reads as follows: 

“Section 134 

“(1) A beneficiary of a trust cannot make a vol¬ 
untary transfer inter vivos Unless he manifests an 
intention to make a present transfer of his interests. 

“(2) A promise by the beneficiary of a trust to 
transfer his interest in the future is enforceable if, 
but only if, the requirements for an enforceable con¬ 
tract are complied with. ,, 

#*•••*#•* 

“Illustration: 1 A, the beneficiary of a trust, 
promises B to transfer his interest to B on the first of 
January next. This promise alone is not effective to 
transfer A’s interest either immediately or on Janu¬ 
ary first. Whether the promise is enforceable as a con¬ 
tract, depends on the requirements of the law of con¬ 
tracts.’ ’ 

So, at best, the paper executed by Elizabeth Moore 
Lyon Kelley on May 26, 1952, was a contract by the said 
Elizabeth Moore Lyon Kelley to transfer certain funds 
to her husband on her twenty-eighth birthday and, while 
this contract may or may not have been enforceable by 
the husband against his wife, it certainly was not enforce¬ 
able against the trustee even had there been no spendthrift 
provision respecting the trust. 
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CONCLUSION 

It appearing, from the pleadings and exhibits filed here¬ 
in, that there is no genuine issue as to any material fact 
in connection with the two defenses considered on the mo¬ 
tion for summary judgment, and that either of said de¬ 
fenses would constitute a complete bar to the action by 
plaintiff herein, the order of the trial Court granting sum¬ 
mary judgment in this cause should be affirmed. 

Respectfully submitted, 

George L. Hart, Jr. 

Arthur G. Lambert 
Attorneys for Appellee 


